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Form No.(J)2 
HEADING OF JUDGMENT IN ORIGINAL SUIT 

 
 District--------Nalbari 
 

 IN THE COURT OF CIVIL JUDGE :::::::::::::::NALBARI 

 

 
Present :  Himakshi Thakuria Buragohaign            

   Civil Judge   

   Nalbari. 

 
Wednesday, the 20th day of February, 2019 

 
 

   MONEY SUIT 08/17 

                    
 
   Dharani Barman   

                    -----Plaintiff      
 
     - VS  - 
    
      Ashim Mishra 

        -----Defendant  
 
   

 

 

The suit is coming on for final hearing on 12/02/2019 in presence of:- 

Advocate for the Plaintiff  :     Sri Khitish Ch. Barman 

        
 
Advocate for the Defendant :   Sri Jitendra Nath Medhi 
 
 
 
And having stood for consideration to this day, the court delivered the 
following Judgment:- 
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                            J  U  D  G  M  E  N  T  

 
 
1. This is a suit for realisation of Rs. 3,00,000/- (Rupees Three Lakhs) only 

from the defendant.  

 
2. The fact of the  plaintiff's case in brief is that the plaintiff and the 

defendant has been maintaining a good and friendly relation since long. The 

defendant had business establishment as Sub Dealer of TVS Motor Cycle and was 

a successful businessman. In the year 2014, the defendant told the plaintiff that 

he had decided to improve and expand his business for which he needed 

financial help and requested the plaintiff for borrowing him some money. Though 

the plaintiff is not financially very sound, he paid Rs.2,00,000/- to the defendant 

on 07/07/14 by way of cheque vide Cheque No.415715 from his SBI, Nalbari 

Branch account bearing No.11004829895. On 06/05/15 the plaintiff again paid 

Rs.1,00,000/-to the defendant by way of cheque vide Cheque  No.415735. The 

plaintiff further averred that he did not want any prove from the defendant but 

on 06/05/15 the defendant himself handed over to him an unwritten cartridge 

paper with two signatures, one at the bottom and one at the upper right corner. 

The signatures were put on 3 revenue tickets. Towards the middle of 2016 as the 

plaintiff faced some seriously financial hardship he requested the defendant to 

return his money. But the defendant started avoiding the plaintiff. In the month 

of August, 2016 on 1/8/2016 when the plaintiff demanded the money from the 

defendant, the defendant handed over to him six cheques bearing number 

055587,  046513,  046514, 046515,  046516,  046512 of Central Bank of India, 

Nalbari Branch of Account No. 2201884758. According to the plaintiff this 

cheques contain short signatures of the defendant and nothing else. The plaintiff 

also averred that the defendant told him that at proper time he will ask him to 

produce the cheque in the bank  each one of Rs. 50,000/- at an interval of 15 

days.  On the same day defendant also wrote a promise on a small sheet of 

paper to arrange the amount within December,2016. Thereafter the defendant 

never kept any contact with the plaintiff. On 05/04/17 the plaintiff sent an 

advocate notice to the defendant, but the defendant did not give any reply to the 

same. Hence, this case.  
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3.    On receiving summons the defendant appeared in the suit and filed his 

written statement. In his written statement the defendant denied all the 

averments made by the plaintiff in his plaint. The defendant stated that during 

the course of his business  the plaintiff was also attached, as he frequently 

visited the business establishment of the defendant. The plaintiff rendered help 

to the defendant and thus became very closely associated. The plaintiff often 

collected  customers for exchange of other motor cycle and gradually he used to 

handle the documents kept in the file. The defendant very often had to stay in 

Guwahati and other places in Assam for business purpose and in absence of the 

defendant the plaintiff used to handle his business.  The defendant kept some 

blank cheques and other blank papers with his signatures in the file so that the 

transaction of vehicles  exchanges are not stopped. In the absence of the 

defendant the plaintiff could easily handle the papers. The defendant further 

averred that the defendant was expelled from the partnership business and 

during that period the plaintiff's mentality had changed and he was guided by 

grid and last so the plaintiff lifted some blank cheques and also other blank 

papers which are kept in the file for the purpose as stated above. According to 

the defendant no amount was taken by the defendant from the plaintiff and no 

transaction through cheque on either side had taken place. Hence, the defendant 

prayed to dismiss the suit of the plaintiff.  

 
4. On perusal  the pleadings  of the parties following issues were framed-- 

i. Whether there is cause of action for the suit  ? 

ii. Whether the plaintiff paid a sum of Rs. 2,00,000/-(Two Lakhs) only to the 

defendant vide cheque dated 07/07/14 bearing No.415715 and 

Rs.1,00,000/- only vide cheque dated 06/05/15 bearing No. 415735 from 

his SBI, Nalbari branch Account No. 11004829895 ? 

iii. Whether the defendant handed over six blank cheques to the plaintiff 

bearing no  055587,  046513,  046514, 046515, 046516,  046512 of 

Central Bank of India Nalbari Branch for withdrawing of Rs. 50,000/- 

against each cheques at an interval of 15 days  ? 

iv. Whether the defendant failed to repay back the borrowed sum to the 
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plaintiff ? 

v. Whether the plaintiff is entitled to relief as prayed for ? 

vi. To what other relief/ reliefs the parties are entitled to ? 

 

  (DISCUSSION, DECISION AND REASONS THEREOF) 

 
5. In support of the case the plaintiff  has adduced the evidence of two PWs 

and has exhibited 10 (Ten) documents. The defendant on the other hand has 

adduced the evidence of two witnesses but has exhibited no documents.  

 
6. I have heard the argument of learned counsel for the plaintiff and the 

defendant and have discussed the issues as follows-- 

ISSUE NO.(i) : 

 “Whether there is cause of action for the suit?” 

 The cause of action means every fact which, if traversed it would be 

necessary for the plaintiff to prove in order to support of his right to a judgment 

of the court. In the instant suit the plaintiff has taken the plea that he had paid 

to the defendant Rs.2,00,000/-  by way of cheque vide Cheque No.415715 and 

another Rs.1,00,000/- to the defendant by way of cheque vide Cheque 

No.415735 but the defendant failed to repay back the money. The defendant on 

the other hand stated that he never took any money form the plaintiff nor there 

was any transaction between them. 

 As there is assertion of right by the plaintiff and denial of right by the 

defendant, there is cause of action for the suit.  

 Accordingly this issue is decided in favor of the plaintiff.  

ISSUE No.(ii) and (iv) : 

 “Whether the plaintiff  paid a sum of Rs. 2,00,000/-(Two Lakhs) 

only to the defendant vide cheque dated 7/7/14 bearing No.415715 

and Rs.1,00,000/- only vide cheque dated 6/5/15 bearing No.415735 

from his SBI, Nalbari branch account No. 11004829895 ?” 

    A N D 

 “Whether the defendant failed to repay back the borrowed sum 

to the plaintiff ?” 
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 In his pleading and evidence the plaintiff has stated that on 07/07/14 he 

paid Rs.2 lakhs to the defendant vide cheque No. 415715 from his SBI, Nalbari 

Branch account bearing account No 11004829895. Again on 06/05/15 the 

plaintiff paid Rs.1 lakh to the defendant vide Cheque No. 415735 from 

his account.  

 The defendant denied the payment of Rs.3 lakhs by the plaintiff 

to the defendant through two cheques in his written statement.  

 The learned counsel for the defendant has submitted that it is 

the common procedure of the bank that the holder of a cheque must put 

his signature on the reverse of the cheque at the time of the withdrawal 

of the cheque amount but there is no prove  of withdrawal of the amount 

of Rs.3,00,000/- through Cheque No.415715 and 415735. According to the 

learned counsel, the plaintiff could have proved the fact by calling 

these cheque from the custody of the concerned bank. 

 On perusal of the case record it appears that the plaintiff did 

not adduce any evidence of the witness who was present at the time of 

issuing the cheques in the name of the defendant. PW-2 who came to 

depose in the court on behalf of the plaintiff stated in his cross-

examination that he did not know Ashim Misra earlier, but came to know  

him since the filing of this case. PW-2 also stated that the transaction 

was not made in his presence. As such PW-2 could not depose anything 

regarding the issuance of two cheques  by the plaintiff to the 

defendant.  

 The plaintiff also did not state anything regarding the nature of 

the cheques i.e. whether the cheque was account payee cheque or it was a 

bearer cheque. The plaintiff could have also exhibited his original pass 

book to show that the defendant had withdrawn Rs.3 lakhs from his 

account through Cheque No.415715,  415735.  

 Under the above circumstances it is clear that the plaintiff did 

not pay a sum of Rs.3,00,000/- only to the defendant vide the aforesaid 
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two cheques. When the fact of lending money by the plaintiff to the 

defendant by way of cheques is itself not proved, the question of 

returning money  by the defendant to the plaintiff does not arise.  

 Accordingly these two issues are decided in the negative and in 

favour of the defendant.  

 

ISSUE No.(iii) : 

 “Whether the defendant handed over six blank cheques to the 

plaintiff bearing no  055587,  046513,  046514, 046515,  046516, 

046512 of Central Bank of India Nalbari Branch for withdrawing of 

Rs.50,000/- against each cheques at an interval of 15 days ?” 

 In his pleading the plaintiff had also taken the plea that after issuance of 

the cheques in the name of the defendant on 07/07/14 and 6/5/15,  though he 

did not want any prove from the defendant, the defendant himself handed over 

to him an unwritten cartridge paper with two signatures over three revenue 

tickets.  

 The learned counsel for the plaintiff during the course of his argument 

has drawn my attention to the cross-examination of DW 1 wherein he has stated 

that he has put his signature on the blank paper as Exhibit-1. We find DW-1 also 

stating that there are six blanks cheques as Exhibit-1.  

 Though DW-1 admitted his signatures on Exhibit-1 there is no evidence 

from the plaintiffs side as to why the defendant handed over the blank paper to 

him. A blank paper with the signatures of the defendant over it can not be used 

as a promissory note by the plaintiff to prove the plea taken by him. Moreover, if 

we go through the cross-examination of PW-1 we find him stating that he is not 

the dealer of TVS Motor Cycle. PW-1 has also stated that he do not know much 

about the business  of the defendant whereas we find PW-1 stating in his 

evidence on affidavit as well as in his pleading that the defendant is the dealer of 

TVS Motor Cycle. This two contradictory statement raises a doubt regarding the 

veracity of PW-1 as a witness. It also appears from the cross-examination of PW-

1 that he used to visit the business establishment of the defendant and whenever 

he used to visit the establishment  he used to stay there for sometime. PW-1 also 
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stated that sometimes he used to stay there even when the defendant was not  

there. If the plaintiff visited the business establishment of the defendant it is not 

possible that he will not know about the business of the defendant.  We also find 

PW-1 stating in his evidence on affidavit that on 01/08/16 when he demanded 

back the money from the defendant, the defendant  handed over to him six 

cheques bearing No. 055587,  046513,  046514, 046515,  046516,  046512 of 

Central Bank of India Nalbari Branch bearing Account No 2201884758. According 

to PW 1 all these cheques contain short signatures of the defendant and nothing 

else. The plaintiff as PW-1 further averred that the defendant told him that these 

cheques are prove of promise of paying back the borrowed amount. PW-1 also 

stated that the defendant  assured that at proper time he will signal the plaintiff 

to produce the cheques in the bank each one for Rs.50,000/-at an interval of 15 

days. According to the plaintiff on the same day, the defendant also wrote a 

promise on a small sheet of paper to arrange the amount within December, 2016. 

Thereafter as the defendant never kept any contact with the plaintiff on 5/4/17 

one advocates notice was sent by the plaintiff to the defendant demanding the 

borrowed amount but the defendant did not sent any reply.  

 From the above averments of the plaintiff it appears that the plaintiff 

inspite of having the cheques signed by the defendant in his possession did not 

present these six cheques in the bank to collect the amount. In this respect the 

plaintiff remained silent. There is no explanation on the part of the plaintiff as to 

why those cheques were not presented before the bank for withdrawing the sum 

lended to the defendant. Ext-2 to Ext-7 are the cheques bearing No.055587,  

046513,  046514, 046515,  046516,  046512. But as the said cheques does not 

contain any date or amount in writing, these cannot be accepted as an evidence 

in connection with the alleged transaction and also can not be treated as the 

prove of acknowledgement of any liability. 

 The plaintiff has also stated in his pleadings that on the day of issuing the 

cheques i.e. on 01/08/2016  the defendant wrote a promise on a small sheet of 

paper to arrange the amount within December, 2016. But the defendant 

categorically denied the same in his pleadings. The learned counsel for the 

plaintiff stated in his argument that when the plaintiff has produce the original 
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documents in the court the burden of prove is same upon the defendant. Here I 

would like to point out that though the plaintiff has exhibited some 

documents in support of his plea, but he could not prove the 

circumstances under which he got the same. As the plaintiff could not 

meet his burden, the burden of proof doesn't switch to the defendant. At 

this point my attention is drawn to he cross of PW-2 wherein he stated 

that  that he was not present at the time when the defendant gave the 

cheques to the plaintiff but the plaintiff told him about that. PW-2 

also does not know the date when the defendant gave the cheques to the 

plaintiff. But PW-2 stated that he knows that the defendant paid the 

money through two cheques. This statement of the PW-2 is also 

contradicting from the plea taken by the plaintiff as according to the 

plaintiff the defendant issued six cheques to him. Hence it is clear 

that PW-2 does not know anything about the cheques and has deposed only 

as tutored by the plaintiff. In view of the above discussion it appears 

that the defendant did not hand over six blank cheques to the plaintiff 

bearing no  055587,  046513,  046514, 046515,  046516,  046512 of Central 

Bank of India Nalbari Branch for withdrawing of Rs. 50,000/- against each 

cheques at an interval of 15 days. 

 Accordingly this issue is decided in the negative and in favour of the 

defendant.  

 

 

ISSUE NO.(v) and (vi) : 

 In view of the above discussion, the plaintiff is not entitled to any relief as 

prayed for. 

 

    O  R  D  E  R 
 
 

7. In the result, the suit is dismissed. 

 The Plaintiff is not entitled to any relief as prayed for. 
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 Let a decree be drawn up accordingly. 

 

 Given under my hand and seal of this court on this the 20th day of 

February/2019. 

 

 

                 Civil Judge  

           Nalbari 

 

Dictated & Corrected by me 

 

 

         Civil Judge  

           Nalbari 
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A  P  P  E  N  D  I  X 

 

 

 

 

1. Plaintiff witnesses  :  

 PW-1  :  Dharani Barman, 

 PW-2 :  Upen Patgiri.   

 

 

2. Defendant witnesses  :   

 DW-1 :  Ashim Mishra, 

 DW-2 :  Kishore Deka. 

. 

 

3. Plaintiff's exhibits       : 

 a)  Exhibit-1 : Blank Kartiz paper, 

 b)  Exhibit-1(1) : Signature of the defendant, 

 c)  Exhibit-2 - 7 : 6 No.s of cheques of Central Bank of Indida, 

           Nalbari Branch, 

 d)  Exhibit-2(1), 3(1), 4(1), 5(1), 6(1) & 7(1) : Sigatures of 

the          defendant, 

 e)  Exhibit-8 : Written assurance of defendant, 

 f)   Exhibit-9 : Advocate Notice, 

 g)  Exhibit-10 : Postal receipt. 

   

 

4. Defendant's exhibit    :   Nil. 
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        Civil Judge, 

            Nalbari 


